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OVERVIE\ry

Carleton Condominiurn Corporation No. 375 (.CCC 375') is a mixed use condominiunL

containing both cormrnrcial and residential unie. 3716724 Can¿da Inc. (371') is the

owner of a nunùer of commercial parking rurits located in tlre condominium building
which it presentþ rents on a nronthþ basis. 371 wishes to rcnt the parking units on an

howþ basis, instead. However, the Board of Directors of CCC 375 (the 'Board') refi:ses

to approve the changes necessary to the common elen¡ents in order to permit the change

of r¡se. Therefore, 371 has applied for relicf under ss. 134 and 135 of the Condomìnìum

Act, S,O, 1998, c. l9 (the "Acf).
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ï21 Althougþ fhe arnended Notice of Application includes a request for danrages, at the

hearing 371 sought only three things:

(a) an order prusuant to s. 134 of tlre Act requiring CCC 375 to conpþ with the

Declaration by allowing 371 to operate its parkirg lot within the building on an

hor:rþ, rather than a rnonthly, basis;

(b) a dcclarafion under s. 135 of the Act tlat CCC 375's refi¡salto permit 371 ûo do
so is unfairly prejudicial and unåirly disregards 371's interests; and

(c) an order prohibiting CCC 375's conduct.

13] Du¡ing argutrnn! counsel for 371 agreed that her client is not achralþ seeking the order

set out in paragaph (a) above. She concedes that the Board is not breaching the

Declâration by refi;sing to consent to the chanps 371 proposes to make to the conrrpn
elenrents. She agrees that the Board has a right to refiise to approve the changes under

the Act. Nonetheþss, she argues that the Board must do so in a way that does not
infinge s. 135 of the Act.

t4l The parties' dispute centers rnainly on whetlrer a full-time security guard slrould be

employed by 371 in order to alleviate tlrc Board's conceûn about the safery of residents

ofthe condominium and the users of the cornnrrcial parking lot.

15] For the following reasonr, 371's second and third requests are granted. Unfortunately,
however, my decision will not linally dispose of tlre rnatter.

F'ACTS

t6l CCC 375 was created by tire registration of a Declaration on AprT 23, 1987. The

condominium building is located on George Street, in the Byward Market area of Ottawa.
In its frchrrq CCC 375 inclicates that the building is comprised of ll7 residential urits
(which are located on Levels 3 to 24 of the building), 64 con'nrærcial units (bcated on
Levels 1, anó,2), as well as residential ard comnprcialparkingunits,l CCC 375's factun
also indicates that the conunercial parking units are located on l¡vel A and that the

residential parking urits are located on Lævels B, C, and D,

l7l 371 purchased Unit 27, I'evel 1 and the cor¡u*rcial parking units hrcated on l-evel A in
October, 2000. 37I also orvns the con:,nprcial units located on Lcvel 2.'

t8l When the condominium building was constucted in 1986, the conrmercbl parking area

included a parking booth at Untt 27, l-evcl 1, between the enhance and the exit

driveways. At the tirrre, the a¡ea lvas opcrated as an howþ parking business. However,

lThesefactsdonotappeartobe setoutin theevjdencefiled in theapplication. However, no issuewas taken with
them and, in any event, none of thcm are crucial to the detennination of any of the issues between the parties.
2 The date upon which it purchased these r¡nits is not clear liom thc n¡¡terials .
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the hourþ parking was gradually phased out and tlre conrnrercial parking units were then

rented on a monthly basis, This is the way they were being operated when they were

purchased by 371.

t9l 371 has operated the conmprcial parking unit on a nronthly basi.s since it puchased Unl
27, l-evel L However, the Dechration does proviCe for the operation of the conmrercial

parking business on an hourly or daily basis. The key portions of clause 3.2 of the

Declaration reads:

3.2 Occupation and Use. The occupation and tse of thc Units

shall be in accordance with the fo[owing restrbtbns and

stþulations:

(c) Parking Units located on lævels B, C and D shall be used

and occupied only for private rnotor vehicle purposes ...

All Parking Units owned or leased by tIæ Owner of Unit 27,1*vel
1 and bcated on Level A of the Parking Garage rnay be used for a
corrnercial parking business for the leasing of individual parking

spaces for such period of tirne as the Owner, its assþs, tenants or
snb-tenants of such Parking Units ft:øy in its sole discretion

detendne provided ttøt not þss than 30 such Parking Units are

rnade arailable at all tirnes for hourþ or daiþ parking. The
parklrg rates which rnay be charged for such l¡ourty or daily
parking shall not exceed the rate charged from time to tinre by
ofher similar conrrrrcial type parking operations in the Cfu of
Ottawa. No Parking Unit located on l-evels B, C and D shall be

r¡sed for comrprcial parking business.

(d) Untt 27, Level 1 shall be occupied and used for the

operation of a conrnercial parking business and any incidental use

thereto.

[10] At present, custorþrs using the rnonttdy parking aroa access th¿t area through a garage

door that is cornrnon to both monthly parkin¡g custorners and the residents of the building.

In order to access the residential parking areas on Iævels B, C and D, however, residents

must pass tkougþ another garuge door over which onþ they have control

I l] There is a stairwell ("stairwell C') thât leads fom Levels A, B, C and D to the sbeet. At
present, it lq not possible to access tlut stairwell ûom the street, because the door to the

stairwell at steet level is locked.

[12] 371 sap that rnonthly parking is no longer profitable and estirnates that it can eam

substantially ûxlre npney by operatng the parking lot on a 'opay and display'' howþ
basis. In order to do so, a nu¡nber of changes will be rcquired to the conrmn elenpnts of
CCC 375. These include:
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(a) kstallation of a garage loop detector on the garâge ramp 1o allow access for
custoners wi.shing to park and use pay and clisplay parking on lrvel 1;

þ) Installation of a low voltage pay and display næter on lævel A, to be corurected to

an existing electical outlet;

(c) Replacennnt of the hardware on the exterior rnan door on the east side of tlre

building (stairwell C) to allow fee access t<¡ the comnprcial parking lot; and

(d) Instaltation of appropriate sþage inside and orfside the building to advertise the

pay and display con¡:ærcial parking lot and the presence of security staff and

carreras (the proposed signage is specificalþ addressed and permitted by clarse

4.2.4(N) of the Declaratbn).

113] On May 14, 2tt2, 371 advised the Board of its inæntion to convert the cornnercial
parktrg area to a pay and display opemtion. Tte Board, however, refused to consent to
the changes proposed to the comnron elenpnts. It cited secwity concerns and requested

tbat 371obøin a'osecurity audit" at its own expense.

tl4l At a rrceting held on August 15,2A12, the Board voted not onlyto ref¡se to approve tlre

changes proposed by 371, but also to lrcat them as "substantiall'under s. 97(6)þ) of the

Act, thereby requiring the approval of at least two-thirds of tlre owners of the

condominium units.

tlsl Eventu,alþ, 371 retained Paradigm Private Investigation Services ('?aradigm') to prepare

the fequesûed ¿r¡dit. On bclralf of Pnradþn, K*n t¿Villiarnç prepared a report (the "first
I'aracligu reportl).} In tlrc tc¡:ort, lVillianrs wûte, at page 12:

As indicated ... in the opinion of the wrifer physical su¡veillance

including the presence of a Unifbnned Security Oficer ß the best
exanple to (sic) a detenent that can be considered for any

property.

If 'The IIEAFEY Crrorry" and "Val Roca Management" are serious

in t¡eir adaptation to a 'Pay and Display'' parking facility we
encourage that consideration be given to the use of additional
security personnel and in ow respectful submission we believe thls

can be accor4plished by the addition of one extra securþ officer
whose prirnary duties would be to rnaintain enforcenænt, seourity,

and a vjsble dete¡rent for anyone considering loitering or engaging

in illicit activities on the properfy.

3 The date of the report is not jnrJicated anywhere in it, Paradigm's sccond repoft såys thatthe first report was

"prepared and subrnitted on I3 May,2013".
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116] The ftst Paradigm report was provided to the Board, who reviewed it and wrote to 371's

agent on W 12, 2013. It its letter, tlre Board expressed the view that the report
confinrpd its key concen$. The Board, therefore, indicated that it would not approve the

common elenænt changes unbss 371 agreed to provide either (a) a parking booth with a
ftll-tinr attenclant at Unit 27,1*ve11, or þ) an exta securþ <lflicer, as described inthe
first Paradigm report.

llTl In resporse, 371 began to question whether it was receiving fi;ll vahre for its share of the

security services which were cunently in place. Based on that concerq 371 agreed to

retafur an additional secr¡rity guard whose sole responsibility would be to nnnitor the pay

and display parking area, provided either (1) that it would no lonçr be requirecl to nnke
any confbution to the security fees portion of tlre cornnnn area expenses, or (2) that

CCC 375 would share in the costs of the additional security guard. 371 reftsed to

provide a rnarured parking booth on the basis that it was not reconmænded by Paradþrt
nor was it required by the Declaration The Board refixed 371's proposal

tl8] Iftinrately, 3?l indicated that it wouH also rurdertake the following additional changes:

(a) Irxtallation of a new Ènced door inside stairwell C to restrict (ie. prevent

unauthorized) access to the lowcr þvels ofthe parking garago;

(b) Irstallation of a secrnity canrcra in stairwell C;

(c) Inslallation of additional lighting in the corrrnercial parking area;

(d) Installation of enrrgency call boxes; and

(e) Replacement of an unbreakable glass door at the entrance of súainvell C.
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Tlæse additional changes were not enough to satisfy the Board, which continued to insist

úat 371 hire a dedbatcd securiry guard, As a result, this application was comnpnced in

May,2014. According to the evidence of Steve Heafey, the President of 371, the parties

did nranage at some point after the application was comrnenced to agree on the wording

of a request to Paradigm tlat it prepare an updated assessment report. That request rnade

specific reference t,o the changes that would be rnade to permit the pay and display hourþ
parking. It also specilically requested that Paradigm not cont¡rent on the addition of an

exta security guard on the premises.

In respo_nsc 1o llrc req¿¡cst, Paradþn prepared a ¡iecond rcpôn {the "second Pamciignt

reporlt).4 Willianu rvroto in the 'T)bse¡valícln and $uggestit¡ns" se$tion of the report (at

p. 15):

4 Again, the date of the report is not contained within it, nor does it appear fronr the evidence filcd on the

application,
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White phlsical surveillance such as r¡¡riftrnpd Security Officers

can be one of the best exanples of a detenent that can be

considered for any property, hv no nçnlS ii it tlre onlv un-tio¡l

available to property managenrent. Security considerations must

be relative to existing budgets and sornetinres sinple physical

changes, as nentioned previousþ in tlis report can be eqully
effective tools for security and safety. [Enphasis in orþal.]

tzll Following receþt of the second Paradigm report, CCC 375 ananged for its own securiff

a$sessment. On Scptcrnber 23,2015, CCC 375 rec$ived a re¡:ortpreparcd byDaviJ A.
I3lack, entitlcd "Fh¡'sical Securþ Tl'reat & Risk Asscssnænt"'(ílreìtsiack reporl').s In
it, the autlpr writes (at p.28):

On site security guards, dedicated to any pay and display parking

areas are critical in reducing the level of risk for both the high

priorfy and rnediurn level risks associated with the Pay and

Display as llentified above. The proprietary guards already on site

work alone and would leave other duties tnattended should they

have to be resporsible for public parking.

1221 The Board relies on the Black report in support of its position that 371 must hire a firll-
tinr security guard, dedicated to patrolling tle conmærcial parking area, before the

Board will approve the proposed changes.

ISSTIES

l23l The alguments advanced by the parties, which I will set out below, give rise to the

following issræs:

(1) Do the proposed clunges to the çomnþn elernents constitute "additions,

alterations or improvenrents" which require the approval of CCC 375 rurder the

Act?

(2) Does the Board's refi:sal to consent violate s. 135 of tln Act?

Does the Board's deci.sion to teat the proposed changres as 'tubstantiaf'violate s"

135 of tlre Act?

(4) If the answer to (t) ard either Q) or (3) is in the affn¡ative, what is the

appropriate renedy?
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5 Again, thcdate of the assessrncntreport is notcontainedwilhin it.



Page: 7

ANALYSIS

Issue 1: Are the proposed changes o'additions, alterations or imprcvements'?

l24J Section 98(1) of the Act reguires, arnong otlrer thingB, that an owner such as 371 obtain

approval ûom the Board with respect to any proposed addition, alteration or
irprovement to tlæ common elements. The rtler¡¿nt portions of s.98(1)read as follows:

An owner rnay rnake an addition, alteration or inprovement to the

conÍrnn ebrrnnts ttat is not contrary to this Act or the declaration

if
(a) tlre board, by resobtior¡ has approved the proposed addition,

alteration or inprovenrnt;

125) Despite having sought the Board's approval beftre bringing this application, 371 now

nøintains tlut none of the changes it proposes to rnake as part of the ransforrnation fom
krng-term to short-term parking constitute additions, alteratbns or improvennnts within

tlre næaning of s. 9S(1Xa), with the possible exception of the pay and display rneter, I
disagree.

l26J In support of its sr:bmission, 3?l relbs on the decisions of tlre application judge and the

Conrt of Appeal n Wentworth Condomínium Corporation No. 198 v. McMøhon,2009
ONCA 9ru, ZSI O,A,C. 323. In McMahon, the òondominium corporation applied for an

order requiring an o\ryTrer to rerxove a hot tub, among other thinp, frorn the rear yard

comrnon elenænt behind his condominium r¡rit. The application was dismissed. So was

the appeal In the cotnse of dismissing the appeal on behalf of the Cou't of Appeal,

MacPherson J.A. approved of t¡e following definitions, fourd at parcs. 22 and 23 of the

application judge's reasoÍrs (2009 CanLIÍ 9764 (ON SC):

l22l Thercfore, I fud that the word "addition" rÌreans sonnthing
that is joined or connected to a sûruchre, and ttre word o'alteratiorf'

nþans sonæthing that changes the stuctute.

L23J I fud that tlre word 'lmprovernent" flieans the bettennent

of the property or enhancerpnt of tlæ value of the property. I abo
accept that an 'lnprovennnf' refers to afl irproverrcnt or
betternrent of the property. That is, to be an inprovenrnt, there

must be an increase in tlìe valuç of tlre properly. If the item
increases the enjoynrent of the properly, but does not increasç tlre

value of the properly, I fud ttnt tle item is not an inprovement

[Emphasis in original,]

t27l On behalf of a unanirrpus Court of Appeat MacPherson J, A. wate (atpan.22):

An addition builds on or supplements what is already there. An
alteration can add to or subtract from what is already tlrere. And
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an inprovenent intoduces a qualitative factor into the anaþís,
one not required by the words "addition" and "alteration".

[28] In nry opinioq 371's proposal that the hardware on the exterior rnan door of stairwell C

be replaced to allow free access by indivitluab to the conmercial parking lot constitutes a

planned alteration of the stnrcture. So does the proposal to replace thc glass with

unbreakable glass. Similårly, tlæ ißtall¿tion of a new fenced door inside stairwell C
would constitute an addition. With the exception of the proposed sþage, the othe¡
proposed changes constitute improvenpnts, in my view, given the evidence adduced on

behalf of 371 that those changes will nrake the operalion of the parking lot rnre
profiøble by allowing it to be operated on an hourþ basis.

Issue 2: Does the Board's rcfusal to consent violate s. 135 of the Act?

l29l Section 135 of the Act reads as follows:

135. (1) An owner, a corporatior¡ a declarant or a rnortgagee of a
unit nray rnake an application to the Superior Court of Justice for
an order r¡rder this section

(2) On an applicatiorl if the cornt determines that the conduct of an

owrìer, a corporation, a declarant or a nnrtgagee of a unit is or
tfucaúens to be oppressive or unfrirry prejudicial to the applicant or
unfairly disregards the interests of the applicanf it rnay make an

order to rectifr the matter.

(3) On an application, the judge rnay rnake any order the judge

deems proper including
(a) an order ptohibiting ttre conduct referred to in the application;
and

(b) an order requiring the paynrent of compensation.

[30] In interpreting s.135, courls have consirstentþ applied princþles and jurisprudence

developed witli respect to the oppression renredy available in corporate law. In one of the

earliest cases to consider s.135, Juriansz J. (as he then was) wrote in McKìnstry v. York

Condominium Corp. No. 472 (2003), 68 O.R. (3d) 557 (S.C.J.), at para. 33:

This new creahlre of stahfe should not be unduly restricted but
given a broad and flexible interpreüation that will give effect to the

renredy it created. Stakeholders rnay apply to protect their
legitinrate expectations from conduct ttrat is unlawfirl or witlpú
authorþ, and even ûom conduct that may be technicalþ
authorÞed and ostensibly leg¿l... It must be renrembered that the

section protects legitirnate expectations and not individrøl wish
lists, and that the court nust bahnce the objectiveþ reasonable
expectations of the owner with the condominit¡m board's ability to
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exercbe judgnrent and secure ttre safety, security and welfrre of all

owners and the condominium's proper(y and assefs.

[31] In Girgortu v. Ottawa-Carleton Standard Candominium Corp. No. 7A6,2014 ONSC
2885, Warkentin J. adopted the definition of 'bppressive conduct'' set out by the Srpreme
Court of Canada nBCE Inc, v. 1996 Debentureholders,200S SCC 69, 3 S.C.R.560, a

corporate opprcssion case. She held that oppressive conduct for the purposes of s.135 is
conduct that is 'bwdensonp, harsh and rrwongfi.rf', 'h visible departure fom standa¡ds of
ftir dealing" and an "abuse of power". At para. 20, she held that:

To be oppressive, the conduct of the Boa¡d of the Corporation
m¡st both (a) wrdermine the reasonable expectaticrns of the parties

and (b) be coercive, abusive, of unåirþ disregard the interests of
the applicants.

ï321 There is really no issr¡e in this application that 371's plan to operate a short-term parking

facil'¡ty in the condominium. is a reasonable expectation. The Dechration not ordy
permits it, it also specifically provides lbr the operation of a minimum nunjber of horuþ
parking spots. The issue is whether tlre Board's decision not to permit 37I to do so

disregards that e4pectation urfairly.

l33l Conduct which unåirþ prejudices or unåirþ disregards the interests of a condominir¡n

o$/ner nuy be conduct which is less egregious than conduct arnounting to oppression. In
Niedermeier v. York Crsndominíum Corp., No. 5A (2006), 45 R.P.R. (4ttt) 182 (S,C.),

Shaw J. lield that 'br¡fair prejudice" consisæd of a "limitatkrn or an ¡qiury to a

conplainant's right or interest that is unåir or inequitable" lpara. 7). I{e also held that to

turåirþ disregard tlre interests of a complainant means 'to ignre or treat the interests of
the complainant as being of no importance" þara. 8). As he noted, lrowever, the u"se of
the words 'lmåirly'' in descnbing both prejudice and disregard under s. 135 inplies that

some prej'ñice or disregard is acceptable, provided that it is not unûh þara. 9).

l34l In her submissiors on behalf <tf 371, counsel rnade it clear that slre is not alleging that

CCC 375's conduct is oppressive on the basis that it is either coercive or abusive.

Instead, she argres that, by withhohing its consent, the Board's conduct is oppressive in

the sense that it ufairly disregards the interests of 371. I agree.

135] Cor¡nsel for CCC 375 submits that the Board's decision is entitled to deñrence. She

submits that the Board need orfy demonstate that its concerß about safety are

reasonable. She relies on the decision n Metropolitqn Toronto Condomínium Corp. No.
985 v. Vanduzer,20l0 ONSC 900 in which Low J. wrote, atparu.27, that it was not
necessary for the B<¡ard to prove lh¿t it was objectiveþ corect in its assessment of the

safefy concems rpon which it relicd in seeking removal of a gare,bo, which had been

inst¿lled by a condominium owner on the comtnon elenænts.

t36] I have no doubt that the Board's concerns with respect to the safety of the occupants of
the condominium ancl those who will attend on the property as clients of the comrærcial
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parking are are reasonable conceûts. In the first Paradigm report, submitted on behalf of
371, Williams wrote, at page 14:

It is logical to assunp ttrat people who live in an area such as the

Byward Market, understand that it b heaviþ populated, not onþ
with bars and restauranfs, but horrcowners' transients, tourists and

even vagants. Problems can occur with any denngmphics such as

those that are found within the Byward Markct.

However, that does not end the inquiry. Any inquiry into thc rcasonâbþness of the

Board's actions rnr¡st include a consideration not onþ of the reasonableness of their

concerns, btf also the reasonableness of the steps that they insist be t¿ken to address

tlrose concen:,s. In my view, the Board is not being reasonable by insisting on a ftll-tinæ

security gu¿rd.

Whiþ a dedicated ñ¡ll-time security guard would be the best optiorq based tpon the

eviderne, it is not viâble. According to evidence adducecl on behalf of 37L, the projected

gross yearþ revenue that would be earned by operating the parking lot on an howþ basis

ir $tSq,¡OO. Accordingto the eviderpe of CCC 375's own expert, Mr. Black, the annual

cost of adedicated full-time securþ guard would exceed that sum by over $1,000.

However, a dedicated fIl-tirne security grrard is not the only optbn 371 has put forward

a combination of other proposals that significantþ lower the safety risks to a point at

whicb in my view, insisting a frll-time security gUard beconæs unreasonable.

With respect to the possibility that infuders might gein access to the building through the

nrrain garage doo¡ it mrnt be renrcmbered that such intruders would have to follow a
vehicle into ttre garage and that they would, therefore, be visible to the operator of the

vehicle. Once insidc the garage, an infuder would still not be able to gain access to the

residential parking area, unless thcy were able to do the sanæ thing with respect to the

garage doór bading to th¿t particular area. In any even! this possibility aheady exists,

even with the parking area being operated on a rnonthly basis.

When operated as a pay and display parking area, however, intruders into the parking

gèrage would be detect¿ble by virtue of the howþ patrols of the lot to be conducted by

Þrecisc Parking personnel and the inslallation of additional lighiing in that area, neither of
which are lèatures of the parking lot at present.

Witir respect to the possibiþ of intruders 6aining access ttrough stairwell C, 371

proposes to erect a fenced door inside the stairwell that would block access to the lower

resiCential levels of the parking garage. Such intruders would also be visble to the

security cameras which 371 proposes to install in stairwell C.

In nry vþw, the changes proposed by 371 do not ptÉ the residents of the conclominium

building at any significantly greater risk ltan they are at present.
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t44J With respect to mn-residents rning the conurprcial parking area, it strftes.np that such

users would be in no diferent position than rnost people using sinrilar parking åcilities in

downtown Ottawa and in rnany other centers tluougþout Ontario. CCC 375 has adduced

no evidence to indicate that similar parking facilities employ fi¡ll-tirre secrrity guards.

lndeed, duing hb cross-examinatior¡ Mr. Black admitted that anottær such ñcility,

located at 70iû Sussex Drive, did not have any dedicated security guards patolling two

levels of public parking.

I45l TVhile both sidcs were critþal of the e¡pertise of the authors of the security assessrnents

and the investþation undertaken by then¡ I would note that there is no reference in the

Black report to any of the changes to the comrrþn ebments proposed by 37L that would

rcduce the -secujty tfueats, with tlr pos.sibte exception of a canrera in stairwell C and

p¡CIper ,sþri*gc,6 Mr. Black also adnritted during his cfe$s.exrmlnâtìon that the

suggBrtiorls rnade by Mr. Willians in the reports prepared on behalf of Paradigm '\vill
gõátly reduce the lisk and probability'' of the occunence of the events with respect to

which Mr. Black erpressed concem in his report'

146l By insisting that 371 hire a prohbifiveþ expensive firll-tinr dedicaæd secwity guard as

a 
- 

prerequisite to approving the changes to the coíttnon elenrents, the Board is

disregarding the interests of 371. By fàiling to give appropriate weight to the alternative

npasures i71 proposes to address the Board's secwity concerns and by reþing on a

report that conpletely þores then¡ the Boarcl is <loing so rurfiirly, in my opinion

l47l For these reasons, a declaration will issue that the Board of CCC 375 is unfürþ
disregarding 371's interest by insisting that a fiil-tinþ, dedicated secruity guad be hired

and an order shall issue prolubiting CCC 375 ûom doing so as a condition of approving

the proposed changes to the conrrnn elenpnts'

Issue 2: Does the Board's decision to treat the pmposed changes as "substantial" violate s.

135 of the Act?

t48] Sections 97 and 98 of the Act deal with changes to the comrnon elenBnts of a

condominium by the corporation or the owners, respectiveþ. By the combined operation

of ss. 98(l)(c) and 97(4), neither a corporation nor an ownel nray nrake a "subst¿ntial"

addition, alteration, or inprovennnt to the cofirrlrolt elenents unþss the owners of at

least 66 and ¡vo-thirds per cent of the units of the colporation vote in åvor¡r of approving

ir.

l4gl Section 97(6) defines 'bubstantial" as næaning anlong other things, T additiot!

alteratio¡l or inprovenent that the board of the corporation elects to treat as substantial

6 The "Híglt Priority Reco¡nrncndations" listed in the Black report include recomnnndations that security camerâs

be placed in stairwells C and D and the us e of appropriate signage. Howeveç these recomnændations appear to

have been anived at by the autho¡ independentþ ofthe proposals nncie by 3 7 1 and Paradigrn, which are not referred

to in the report.
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[50] 371 argues that the Board has breaclred s. 135 of the Act by electing to treat as substantial

the changes that it proposes to nnke in orcler to change the use of flre parking units. It
submits tlrat the Board's act of deeming the changes to be substantial dernorstates a lack

of good åith on the part of the Board. I disagree.

t51] There is no evidence thât the Board elected to ûeat the proposed changes as subsùantial

for any reason other than becarue of its concerns about saÊty. As I have already stated,

those concems are reasonable, even if the conditions the Board seeks to inpose to
address them are not. The åct that the Board elected to teat as substantial proposed

changes which raised reasonable safety concerns affecting rcsidents of tlæ condominfuun

does not, per se,dernonstrate any lack of good faith of the part of ttre Board.

l52J For these reasûns, 371's argurent åils. However, the Board's decision to freât the

proposed changes as substantial does pose a probbm in terns of the remedy, as I shall

now discuss.

Issue 3: What is the appropriate remedy?

t53l As I indicated at the outset of these reasons, 371 seeks severalorders against CCC 375.

The submissions of both partbs lrave been directed at the conduct of the Board. Neither

party has addressed the scenario where, as I have found, the Board has breached s. 135 by
insisting on a dedicated securþ guard as a condition of approval of the changes, bw not

by treating those changes as subslantial. It is unclear to np whethcr, or to what extent,

the declaration and any order of prohibition wll, or shouh, bind the o\urcrs in a vote

held uder s. 97(a) of the Act.

1541 For this reason, afthougþ the declar¿tion and order of prohibition will issue, I require

fi;rther submissions on the parÍ of corrnel directed to the specific issue I have raised,

nannþ, whcther that relief will, or should, conpel the owners to approve of the changes

proposed by 371,, or whether f¡rdrer relþf must be sougþt and, if so, what that furtlrcr

relief must be,

i55] I will also requle the parties' srùmissions as to costs, which I will invite once the issue

rclated to the appropriate renædy has been f.rlly addressed.
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[56]

CONCLUSION

A decl¿mtion shall issue, decladng that by insisting t:øt 3716724 Canada lnc. hire a fi¡ll-
tinre dedicated security guard as a condilion of approving the changes necessary to

operate its cornnprcial parking r,urits on an hor:rþ basis, dre conduct of Carleton

Condorninium Corporation No. 375 mÊirty disregards the interests of 3716724 Canada

Inc. under s. 135 of the Condomínium Act,S.Q.l998, c. 19'

An order shall issue, prohibiting Carleton Condorninium Corporation No. 375 ûom
requiring that 3716724 C¿nada Inc. hire a lùll-tinrc dedicated securify guard as a

lsTl
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condition of ttre approval of the changes necessary to operate its conrrprcial parking

units on an hor:rþ basis.

l5Sl The parties shall make submissions on the bsue of the appropliate renndy v¿s the owners

of CCC 375 as folbws:

(a)

(b)

371 sh¿ll rnake written submbsions, limited to l5 double-spaced pages'

accompanbd by a bourd book of any arflrorities refened to therein that have not

aheady beenprovided, within 45 dala of the reþase ofthese reasorls;

CCC 375 shall rnake witten submissions, simbrþ lifiited, within 20 days of the

receþt of 37I'swritten submissions; and

3?1 shall rnake any necessary repþ in writing limited to 5 tlpe-written pages,

within l0 daln of tlre receþt of CCC 375's submissions.

:l
u
(\
qo

(c)

t59l All wrinen sr¡bmissions shall be submitted to the cowt by forwarding them to the üjal

coordinator, in North Bay.

Ellies J

Released: February 26,2016
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CORRIGENDUM

Corections macle onFebruary 26,2016: (the change is italicizrd):

Pamgra.ph 5 was arnnded to read: Forthe following reâsoff, 371's second and third requests

are granted, tJnfortunately, however, m)t decßíon wíll notfinally dispose. of the matter'

Paragraph 28 was anended to read: In my opinioq 371's proposal th¿t the hardware on the

exterior- rnan door of sta'inwell C be replaced to allow ûee access by individuals to the

comnercial parking lot constitutes a planned alteration of the struch:re. So does the proposal to

replace thc glass with unbreakable glass. Similårly, the installation of a new fenced door irsiCe

stainvell C would constirute an addition. With the exception of the proposed signage, the other

proposed changes constitute irprovements, in my view, given the evidence adducecl on behalf of
371 that rhosã changes will rnake the operation of the parking lot rnore prottable by allowing it

to be operated on an hourþ basis.

Paragaph 36 was anrended to read: I have no doubt that the Board's concerns with respect to

Ure sãfety of the occupants of the condorniniurf-¿¡ef&-+*#'-t€s#åer#-s and those who will attend on

the property as clients of the comnercial parking area are reasonable concerns. In the first

Paradigm report, submitte<l on behalf of 371, V/illiams wrote, at page 14: ...

Paragraph 45, footnote 6, was an¡ended to rearl: 6 The 'T{igh Priorify Recontrpndatiotls" listed

in tné nUct report include recofiffFndatiorrs that securþ canrcms be placed in stairwells C and

D and Íe tÍrc use of appropriate signage. However, these reconrrpndations appear to have been

an'ived at by the author independentþ of the proposals rnade by 371 and Paradigrr¡ which are

not referred to in the report.

Paragraph 48 was anpnded to read: Sections 97 and 98 of the Act deal with changes to tlre

con¡mon elements of a co¡rdominium by the corporation or the owners, respectiveþ. By the

combined operation of ss. 98(l)(c) and 97(4), neither a corporation nor an owner nøy rnake a

"substantial" actditio& aheratior¡ or improvenrcnt to the colûnon elernents unless the owners of
atleast 66and two-thirds percent ofthe units ofthe corporation vote in ñvour of approving it.
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HEARD: October 15,2015

F,LLTES J.

REASONS F'OR DECISTON

OVIRVTETV

lU Ca¡leton Condominium Corpnration No. 375 ("CCC 375") is a mixed use condominium,
containing both commercial and residential units. 3716724 Canada Inc. ("371") is the
owner of a number of commercial parking units located in the condominium building,
which it presently rents on a monthly basis. 371 wishes to rent tho parking units on an

hourly basis, instead, However, the Board of Direetors of CCC 375 (the "Board") refuses

to approvc the changes necessary to the common elements in order to permit the change

of use. TTrerefore, 371 has applied for relief under ss. 134 and 135 of the Condomìníun
Act, S.A. 1998, c, l9 (the "Act'),
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tzl Although the amended Notice of ApplicatÍon includes a request for damages, at the
hearing, 371 sought only three things:

(a) an order pursuant to s. 134 of tho Act requidng CCC 375 to comply with the
Declaration by allowing 371 to operâte its parkíng lot within the building on an

hourlyo rather than a monthly, basis;

(b) a declaration under s. 135 of the Act that CCC 375's refusal to permit 371 to do

so is unfairly prejudicial and unfairly disregards 371's interestq; and

(c) an order prohibiting CCC 375's conduct.

t3l During argumenL counsel for 371agreed that her client is not actually seeking the order
set out in paragraph (a) above. She concedes that the Board is not breaching the

Declaration by refusing to consent to the changes 371 proposes to makc to the common

elements. She agrees that the Board has a right to reflse to approve the changes under
the Act. Nonetheless, she argues thal the Board must do so in â way that does not
infringe s. 135 of the Act.

t4] The parties' dispute centers mainly on whether a full-time security guard should be

enrployed by 371 in order to alleviate the Boardls concerns about the safety of residents

of the condominium and the users of tlre commercial parking lot.

t5] For the f,irllowing reason, 371's second and third requests are granted.

FACTS

t6l CCC 375 was created by the registration of a Declaration on April 23, 1987. The
condominium building is located on Ceorge Street, in the Byward Market area of Ottawa"

fn its facturn, CCC 375 indicates that the building is comprised of 117 residential units
(whichars located on Levels 3ro24 of the br.rilding),64 commsrcjal units (loeated on

ievels I and 2), as well as residential and commercial"parking units.l CCC 375'.s filctum
also indicates that the commercial parking units are located on Level A and that the

residential parking units are located on Levels B, C, and D.

l7J 371 purchased Unit T7,Level I anrl the corn¡nercial parking units located on Level A in
October, 2000. 371also owns the commercialunits lqcated on Level2''

tSl rvVhen the condominium building was constructod in 1986, the commercial parking area

inoluded a parking booth at lJnit 27, Level l, between the entrance and the exit
driveways. At the time, the âreâ was opemted as an hourly parking business. However,
the hourly parking was gradually phased out and the commercial parking r¡,nits were then

I Thesç facts do not appear to bç set out ín the ovidence filed in the application. However, no issue was taken with
them and, in any event, none ofthem are crucial to the determination ofany ofthe issues between the parties-
2 The date upon which it purchased the.so units is not clear from the materlals.
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rented on a monthly basis. This is the way they were being operated when they were
purchasedby 371.

l9l 371 has operated the commercial parking unit on a monthly basis sinoe it purohased Unit
27,Lavel l. Howeveç the Declamtion does provide for the operation of the commersial
parking business on an hourly or daily basis. The key portions of clause 3.2 of the

Declaration reads:

3.2 Occupation and Use. The occupation and use of the Units
shall be in accordance with the following restrictions and

stipulations:

(c) Parking Units located on Levels B, C and D shall be used

and occupied only for private motor vehicle purposes ...

All Parking Units owned or leased by the Owner of Unit 27, Level
1 and located on Level A of the Parking Gæage may be used for a
commercial parking business for the teasing of individual parking
spac.es for such period of time as the Owner, its assigns, tenants or
sub-tönants of such Parking Units may in its sole discretion
determine provided that not less than 30 such Parking Units are

made available at all times for hourly or daily parking. The
parking rates which may be charged for such hourly or daily
parking shall not exoeed the rate charged from time to time by
other similar cornmeroial type parking operations in the City of
Ottawa- No Parking Unit looated on Levels B, C and D shall be

used for commercial parking business.

(d) Unit 27, Levol 1 shall be occupied and used for the
operation of a commercial parking business and any incidental uso

thereto.

[10] At present, customers using the monthly parking åreå access that area through e g rage

door that is common to both monthly parking customers and the residenis of the building.
In order to access the residential parking areas on Levels B, C and D, hora,ever, residents
must pass through another garage door over which only they have control.

I I] There is a stairwell ("stairwell C") thât leads from Levels A, B, C and D to the street. At
present, it is not possible to access that stainvell from the street, because the door to the
st¿irwell at street level is locked,

UzJ 3?1 says that monthly parking is no longer profitable and estimates thât it can earn

subsøntially more money by operating the parking lot ort a o'pay and display" hourly
basis. In order to .do so, a number of changes will be required to the common elements of
CCC 375. These include:
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(a) Installation of a ga.rrge loop detector on the garage ramp to allow access for
customers wishing to park and use pay and display parking on Level 1;

(b) Installation of a low voltage pay and display meter on Level A, to be connected to

an existing elçctrical outlet;

(c) Replacement of the hardware on the exterior man door on the east side of the

bultOing (stainvell C) to allow free access to the commercial parkíng lot; and

(d) Installation of appropriate signage inside and outside the building to advertise the

pay and display commercial parking lot and the presence of security staff and

cameras (the proposed signage is specifically addressed and permitted by clause

4,2,a(iv) of th e. D eclaration).

t13l On May 14, 2012,371 advised the Board of its intention to convert the commercial

parking area to a pay and dísplay operation. The Board, however, refused to consent to

ihe changes proposed to the comrnon elements. It cited security concerns and requested

thef 37 | obtain a "security audit" at its own expense.

t14l At a meeting held on August 15,2012, the Board voted not only to refirse to approve the

changes proþosed by 37L,but also to treat them as "substantial" under s' 97(6Xb) ofthe
fuq theiety requiring the approval of at least two-thirds of the owners of the

condominium units.

tl5] Eventually, 371 retained Paradigm Private Investigation Services ('?aradigm") to prepare

the requested audit. On behatf of llaradigm, Ken Williams prepared a report (the "first
Paradigrn report").3 ln the report. Willia¡ns wrote, at page 12:

As indicated ... in rhe opinion of the writer physical surveillance

including the presenoe of a Uniformed Security Officer is the best

exampte to (sld a deteruent that can be considered for any

propeñy.

If "The HEAFEY Group" and "Val Roca Management" are serious

in their adaptatíon to a "Pay and Display" parking facility we
encourage that consideration be given to the use of additional
seourity personncl and in our respectful submission wo believe this

can be accomplished by the addition of one extra security officer
whose primary duties would be to maintain enforcsment, security,

and a visible deterrent for anyone considering loìtering or engaging

in illicit activities on the properiy.

3 Thc dat. of the report is not indicated anywhere in it. Paradigm's second report stys thaf the first report was

"p?epared and submitted on l3 May,2013".
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116l The first Paradigm report was provided to the Board, who reviewed it and wote to 371's
agent on luly 12, 2013. lt its letter, the Board expressed the view that the report
confirmed its key concerns. The Board, therefore, indicated that it would not approve the
côrnrnon element changes unless 37i, agreed to provide either (a) a parking booth with a
full-tirne attendant ât Unit 27 o Level l, or (b) an extra security officer, as described in the
first Paradigm report.

[17] In response,3Tl began to question rvhether itwas receiVing full value for its share of the
security services whích were culrently in place. B¿sed on that conc€m, 371 agreed to
retain an additional security guard whose sole responsibility would be to monitor the pay
and display parking area, provided either (l) thåt it would no longer be required to rnake
any conhibution to the security fees portíon of the common area eKpenses, 9r (2) that
CCC 375 would sh¿re in the costs of the additional security guard, 371 refused to
provide a manned parking booth on the basis thât Ít was not recommendçd by Paradigm,
nor wâs it required by the Declaration, The Board refused 37i's proposal.

tl8l Ultimately, 371 índicated that it would also undeftake the following additional changes:

(a) Installation of å new fenced door inside stairwell C to restrict (i.e. prevent
unauthorized) access to the lorver levels ofthe parking gàrage;

(b) Installation of a security camerâ in staìrwell C;

(c) Installation of additional lighting in the commercialparking area;

(d) installation of emergency call boxes; and

(e) Replacement of an unbreakable glass door atthe ent¡ance of staírwell C.

fl91 These additional changes were not enough to såtisfy the Board, which continued to ínsist
that 371 hire a dedicated security guard. As a result, this application was commenced in
May,2014. Aocording to the evidence of Steve Heafey, the President of 371, the parties

did manage at some point after the application was commenced fo agree on the wording
of a request to Paradigm that it prepare an updated assessment report. That request made

specific reference to the ol'ranges that rvould be made to permit the pay and display hourly
parking, It also speoifìcally requested that Paradigm nof comment on the addition of an

extra security guard on the premises.

[20] In response to the Jequest, Paradigm prepared a second repo* (the "second Paradigm

report').4 lVilliams w¡ote in the *'ûbservation and Suggestior:s" section of the report (at
p.15):

a Again, the date of the report is not contained witbin it, nor does it appear ùom the evidence filed on thc

application.
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Whilc physical surveillance such as uniformed Security Of{'icers

can be ono of the best examples of a detenent that can be

considered for any property, hy no mggng is it the o41y qïtiÐn

av¿ilable to proporty manâgement. Security considerations fnust

be relative to existing budgets and sometimes simple physical

changes, as mentioned previously in this report can be equally

effectivo tools for socurify and safety" [Emphasis in original.l

l2ll Following receipt of the seoond Paradigm report, CCC 375 arranged for its own security

"ssessmuñt. 
On Sept*nih er 23, 2A15, CCC 375 received a report preparêd bv David A.

Black, enritl€d "Physicaf Secuiity Threat & Risk Assessruent; (ttru "glu*k report").s In
it, tlre author writes (at p. 28):

On site security guards, dedicated to any pay and display parking
areas ârê critical in reducing the level of risk for both the high
priority and medium lcvel risks associated with the Pay and

Display as ídentified above. The proprietary guards already on site

work alone and would'leave other duties unattended should they

have to be responsible for public parking.

ï221 The Board relies on the Black report in support of its position that 371 must hirç a full-
time security guard, dedicated to patrolling the commercial parking area, before the

Board will approve the proposed changes.

ISSUES

l23l The arguments advanced by the parties, which I will set out below, give rise to the

following issues:

(1) Do the proposed changes to the common elements constitute o'additions,

alterations oi irptour*ents'o which require the approval of CCC 375 under the

a)

(3)

Act?

Does the Board's refusal to consent violate s- 135 of the Act?

(4)

Does the Board's decision to treat the proposed ehanges as. 
o'substantial" violate s.

135 of the Act?

If the answer to (t) and either (2) or (3) is in the affirmative, what is the

appropriate remedy?

5 Again¡ the date of the assêssment report is not contaíned within it.
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ANALVSIS

Issue l: Àre the proposed changes "additions, ¿lter¿tions or improvements"?

l24l Section 98(l) of the Act roquires, among other things, thaf an owner such as 371 obtain
approval from the Board with respect to any proposed addition, alteration or
improvement to the pommon elements. The relevant portions of s. 98(1) read as follows:

An owner may make an addition, alteration or improvement to the
cornmon elements that is not contrary to this Act or the declaration
if,
(a) the board, by resolution, has approved the proposed addition,
alteration or improvement;

t251 Despite having sought the Board's approval before bringing this application, 371 now
maintains that none of the changes it proposes to make as part of the transformâtiôn from
long-terrn to short-tèrm parking constitute additions, alterations or improvements within
the meaning of s, 98(l)(a), with the possible exception of the pay and display meter" f
disagree.

t26l In support of its submission, 371 relies on the decisions of the application judge and the

Court of Appeal in tIlentworth Condominium Corporatìon No. 198 v. McMahon,2009
ONCA 870,257 O.A.C. 323. ln McMahon,the condominium corporation applied for an
order requiring an o\ryner to remove a hot tub, among other things, from the rear yard
common element behind his condominium unit. The applioation was dismissed. So was

the appeal. In the course of dismissing the appeal on behalf of tlte Court of Appeal,
MacPherson J.A. approved of the fullowing dEfinitions, found at parcs.22 and 23 of the

application judge's reasons (2009 Canllf 9764 (CIN SC):

l22l Therefore, I find that the word o'additiolt" means something
that isjoined or connected to a structure, and the tryord "ålteråtiûn"
fneans something that changes the structure.

t23l I find that the word "improvetnent" means the betterment
of the property or onhancement of the value of the property. I also

accept that an "imptovernent" tefers to an improvement or
betterment of the property. That is, to be an improvement, there
must be an increase in tho value of tho property. If the item
increases the enjoyment of the property, but does not inøease the
value of the property, I find that the item is not an improvement.

[Emphasis in original.]

l27J On behalf of a unanimous Court of Appeal, MacPherson J. A" wote (at pan.22):

An addition buílds on or supplements what is already tltere. An
alteration can add to or subtract from what is already there. And
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an improvement introduces a qualitative facûor into the analysis,
one not required by the words n'addítion" and "alteration".

[28] In my opinion, 3?l's proposal that the ha¡dware on the exterior man door of stairwell C

be replaced to allow free access by individuats to the commeroial parking lot constitutes a
planned alteration of tho structure. So does thê proposal to replace the glass with
unbreakable glass. Similarly the installation of a ne\ry fenced door inside stairwell C
would constitute an addition. With the exception of the proposed signage, the other
proposed changes constitute improvements, in my view, given the evidence adduced on

behalf of 3?1 those changes will make the operation ofthe parking lot more profitable by
allowing it to be operated on an hourly basis.

fssue 2; Does the Board's refusal to consent viol¡te s. 135 of the Act?

[B91 Scction 135 of ihe Act reads as follows

135. (t) An owner, a coçoration, a declarant or a mortgagee of a
unit may make an application to the Superior Court of Justice for
an order under this section.

(2) On an application, if the oourt determines ùhat the oonduct of an

owner, a corporation, a declarant or a mortgagee of a unit is or
threatÊns to be oppressive or unfairly prejudicial to the applicant or
unfaírly disregards the intorests of the applicant, it may make an

order to rectify fhe matter.

(3) On an application, the judge may make any order the judge

deems proper including,
(a) an order prohibiting ths conduct referred to in the application;
and
(b) an order requiring the payment of compensation.

t30l In interpreting s.135, courfs have consistently applied principles and jurisprudence

developed with respect to the oppression remedy available in corporate law. In one of the

earliest cases to consider s.135, Juriansz J. (as he then was) rvrote in MeKinstry v. York
Condominium Corp. No. 472 (2003), ó8 O.R. (3d) 557 (S.C.J.), at para. 33:

This new creature of ståtute should not be unduly restricted but
given a broad and flexible interpretâtion that will give effect to the
remedy it ueated. Stakeholders mây apply to protect their
legitimate expectations from conduct that is unlawfr¡l or without
authorþ, and evep from conduct that may be technically
authorized and ostensíbly legal. . . lt must be remembered that the
section protects legitimate expectations and not individual wish
lists, and that the court must balance the objectivoly reasonable
expectations of the owner with the condominium board's ability to
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exercise judgment and secure the safety, security and welfare of all
owners and the condominium'sproperty and assets.

t3l] ln Girgoriu v. Ottawa-Carleton Standqrd Condomínium Corp, No. 706,2014 ONSC

2885, Warkentin J. adopted the definition of 'bppressive conduct" set out by the Supreme

Court of Çanadain BCE Inc, v. 1996 Debentureholders,2003 SCC 69, 3 S.C.R. 560, a

corporate oppression case. She held that oppressive conduot fbr the purposes ofs.l35 is

conduct that is "burdensome, harsh and wrongful", "a visible departure from sfandards of
fait dealing" and an "abuse of powËr". At para. 20, she held that:

To be oppressive, the oonduct of the Board of the Corporation
must both (a) undermine the reasonable expectations of the parties
and (b) be coercive, abusive, of unfairly disregard the interests of
the applicants.

I32l There is really no issue in this application that 371's plan to operate a short-term pmking
facility in the condominium is a reasonable expectation. The Declaration not only
permits it, it also specífically provides for the operation of a minimum number of hourly
parkíng spots. The issue ìs whether the Board's decision not to permit 371 to do so

disregards that expeotation unfairly.

t33l Conduct which unfairly prejudices or unfairly disregards the interests of a condominium
owner may be conduct whích is less egregious than conduct amounting to oppression. In
Níedermeier v, York Condominium Corp., No. 50 (2006),45 R.P.R. (4th) 182 (S.C.),

Shaw J. held that "unfair prejudice" consisted of a o'limitation or an injury to a

oomplainant's right or interest that is unfair or inequitable" þara. 7). lle also held that to
unfairly disregard the interests of a oomplainant rûeans o'to ignore or treat the interests of
the complainant as being of no importanoe" (para. S). As he noted, however, the use of
the words 'ounfairly" in describing both prejudice and disregard undet s. 135 irnplies that

some projudice or disregard is acceptable, provided that it is not unfair (para. 9).

1341 In her submissions on behalf of 371, counsel made it clear that she is not alleging that

CCC 375's conduct is oppressive on the basis that it is either coçrcive or abusive.

Insteado she argues that, by withholding its consent, the Board's oonduct is oppressive in
fhe sense that it unf¿irly disregards the interests of 371 . I agree.

Counsel for CCC 375 submits that the Board's decision is entitled to deference. She

submits that the Board need only demonst¡ate that its concer¡s about safety are

reasoiable. She relies on the decision in Metropolitan Toronto Condominíum Corp. No'

985 v, Yanduzer,zQl0 ONSC 900 in which Low J. wrote, at para. 27, thal it was not
necçssåry for the Board to prove thât it was objectively correot in its assessment of the

safety concerns upon which it relied in seeking removal of a gazebo, which had been

installed by a condominium owner on the common elements.

I have no doubt thât the Board's concerns with respect to the safety of the occupants of
the condominium, both its residents and those who will attend on the property as clients

t35l

[36]
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of the commercial parking arÊa are reasonable concems. In the first Paradigm report,
submitted on behalf of 371, Williams wrote, at page 14;

It is logical to assume that people who live in an area such as the
Byward Market, understand that it is heavily populated, not only
with bars and restaurants, but homeowners, transients, tourists and

even vagrants. Proble¡ns can occur with any demographics such as

those that are f:ound within the Byward Market.

However, that does not end the inquiry. Any inquiry into the reasonableness of the

Board's actions must includç a consideration not only of the reasonableness of their
cûncerns, but also the reasonableness of the steps that they insist be takon to adclress

those concerns. ln my view, the Board is not being reasonable by insisting on a fi.rlþtíme
security guard.

Whils a dedicated full+irne security guard would be the best option, based upon the

evidence, it is not viable. According to evidence adduced on behalf of 371, the projected
gross yearly revenue that would be earned by operating the parking lot on an hourly basis

Ís $154,300. According to the evidence of CCC 375's own expert, Mr. Black, the annual

cost of a dedicated full-time security guard would exceed that sum by over S1,000,

However, a dedicatcd full-time security guard is not the only option. 371 has put forward
a combination of other proposals that significantly lower the safety risks to a point at

which, in my view, insisting a full-time security guard becomes unreasonable.

With respect to the possibility that intruders might gain accôss to the building through the

main garage door, it must be remembered that such intruders would have tû liollow a

vehicle into the garage and that they would, therefore, be visible to the operator of the

vehicle. Once insìde the garage, an intruder would still not be able to gain access to the

residentiat parking âreâ, unless they were able to do the same thing with respect to the

garage door leading to that particular area, In âny event, this possibility already exists,
even with the parking area being operated on a rnonthly basis.

IVhen operated as a pay and display parking area, however, intrudem into the parking
garåge would be detectable by virtue of the hourly patrols of the lot to be conducted by
Precise Parking personnel and the installation of additional lighting in that area, neither of
which are features of the parking lot at present.

With respect tô the possibility of intruders gaining access through stairwell C, 371

proposes to erect å fenced door Ínside the stairwell that would block access to the lower
residential levels of the parking gamge. Such intruders would also be visible tû the

security cameras which 371 proposes to install in stairwell C.

Ih my view, the changes proposed by 371do not putthe residents of the condorninium
building atany signifioantly gteater riskthan they arc atpresent.
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tM) With respect to nsn-residents using the oommercial parking area, it strikes me that such
users would be in no different position than most people using similar parking facilitie s in
downtown Ott¿wa and in many other centers throughout Ontario. CÇC 375 has adduced
no evidencÊ to indicate that similar parking facilities employ full-time security guards.

Indeed, during his cross-examination, Mr. Black admÍtted that another such facility,
located at 700 Sussex Drive, did not have any dedicated seourity guards patrolling two
Ievels of public parking.

[45] While both sides were critical of the axpertise of the authors of the security assessments

and the investigation undertaken by them, I would note that there is no reference in the
Black report to any of the changes to the cornmon elements proposed by 371that would
rcduce the security threatso with the possible sxception of a caflrera i¡l staìnvell C and
proper signage.ó Mr. Black also admitted cluring his cross-examin*tion that the
suggestions made by Mr. Williams in the reports prepared on behalf of Paradigm "will
greatly reduce the risk and probability" of the occurrence of the events with respect to
which Mr. Black expressed concerÍ in his report.

Wq By insisting that 371 hire a prohibitively expensive {i¡ll-time dedicated security guard as

a prerequisite to approving the changes to the common elements, tho Board is
disregarding the interests of 371. By failing to give appropriate weight to the altennative

meåsures 371 proposes to address the Board's security concems and by relying on a

ieport that completely ignores them, the Board is doing so unfairly, in rny opinion.

1471 For these reasons, a declaration will issue that the Board of CCC 375 is unfairly
disregarding 371's ínterest by insisting that a full-time, dedicated security guard be hired
and an order shall issue prohibiting CCC 375 from doing so as a condition of approving
the proposed changes to the common elements.

lssue 2¡ Does the Board's decision to treat the proposed changes as "substâtrtial" violate s.

135 of the Act?

[48] Sections 97 and 98 of the Act deal with changes to the oommon elements of a

condominium by the corporation or the owners, respectively. By the combined operation
of ss. 98(l)(c) anð 97(4), neíther a corporation nor an ownsr may make a o'substantial"

addition, alteration, or improvement to the common elements unlcss the owners of at
least 66 and twothirds of the units of the corporation vote in favour of approving it.

[49] Section 97(6) defines "substanti&1" ãs meaning, among other things, an addition,
alteration, or improvement that the board of the oorporation eleots to treat as subståntial.

6 The "High Priority Recommendations" listed in the Blaok rcport include recommendations that seourity cameras

be plaoed in staírwells C and D and to the use of appropriate signage. However, thosc recommendations appêsr to
have been arrived at by the author Índependenily ofthe proposals made by 37t and Paradigm, which are not refeted
to in the report.
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[50] 37 1 argues that the Board has breached s. I 35 of the Act by electing to treat as substantial
the changes that it proposes to make in order to charrge the use of the parking units. It
submits that the Board's act of deeming the changes to be substantial demonstrates a lack
of good faith pn the part of the Board. I disagree.

[5U There is no evidenoe that tle Board elected to *eat the proposed changes as substantial
for any reason other than beoause of its concems about safety, As I have already stated,
those concerns are reasonable, even if the condifions the Board seeks to impose to
address them are not. The fact that the Board elested to treât as substantial proposed
changes which raised reasonable safety concerns affecting residents of the condominium
does nal per,re, dernonstrate any lack of good faith of the part of the Boa¡d.

L52] For these reasons, 371's argument fails. However, the Board'p decision to treat the
proposed changes as substantial does pose a problem in terms of the remedy, as I shall
now discuss.

fssue 3: What is the appropriate remedy?

[53] As I indicated atthe outset of these reasons,3Tl seeks several orders against CCC 375.
The submissions of both parties have been directed at the conduct of the Board. Neither
pârty has addressed the scenario where, as I have found, the Board has breached s. I 35 by
insisting on a dedicated security guard as a condition ofapproval ofthe changes, but not
by treating those changes as substant¡al. It is unclear to rne whether, or to what extent,
the declaration and any order of prohibition wíll, or should, bind the owners in a vote
held under s. 97(4) ofthe Act.

[54] For this reason, although the declaration and order of prohibition will issue, I require
furthsr submissions on the part of counsel directed to the specifio issue I have raised,

namely, whether that relief will, or should, conrpel the owners to approve of the changes
proposed by 371, or whether furtherrelief must be sought and, if so, what that further
relief must be.

[55] I will also require the parties' submissions as to côsts, which I will invite once the issue
related to the appropriafe remedy has been fully addressed.

CONCLUSION

t56] A deolaration shall issue, declaring that by insisting that3716724 Canada Inc. hire a full-
time dedicated seçurity guæd as a oondition of approving the changes necessary 1o

operate its comnrercial parking units on an hourly basis, the conduct of Carleton
Condominium Corporation No. 375 unfairly disregards the interests of 3716724 Canada

Inc. under s. I35 of the Condominium Acî, S.O. 1998, c. 19.

[57] An order shall issue, prohibiting Carleton Condominium Corporation No. 375 from
requiring that 3716724 Canada Ine- hire a full-time dedícated security guard as a
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condition of the approval of the changes neoessary to oporate its commercial parking
units on an hourly basis.

t58l The parties shall make submissions on the issue of the appropriate remedy vls the ownors
of CCC 375 as follows:

(a) 371 shall make written submissions, limited to 15 double-spaced pages,

accompaniedby a bound book of any authorities refer¡ed to therein that have not
already been provided, within 45 days ofthe release ofthese reasons;

(b) CCC375 shall make written submissions, similarly limited, wíthin 20 days of the

receipt of 371's written submissions; and

(o) 371 shall make any nocessary reply in writing, Iimited to 5 tyBe-written pages,

within l0 days of the receipt of CCC 375's submissions.

[59] All written submissíons shall be submitted to the court by forwarding them to the trial
coordinator, in North Bay.

Ellies J

Released: December 8, 2015



CITATIONT 3716724 öanada Inç. v. Carleton Condominiu¡n, 2015 ONSC 6626
COURT FILE No.; 14-6A973

DATE¡ 2815112108

ONTåRTO

STIPDRIOR CÖTIRT O J{J.STICI

3776724 CÁNÅDA rNC,

Äpp_ficant:

* and*

CARLETON CONDOMTNIUM CORPORATTON NO.
375

Rcspondent

.

REASONS FOR I¡EC{SION

BilisrJ"

Rele¡sedl December 8, 2015


